 SEQ CHAPTER \h \r 1ASSOCIATE AGREEMENT


This Agreement is entered into and is effective as of October ___, 2016 between Michael Owner, D.D.S., hereinafter referred to as "Practice Owner,” having its practice of dentistry at 1234 California Street, San Francisco, CA 94111, hereinafter referred to as the “Practice,” and Molly Associate, D.D.S., hereinafter referred to as "Associate."







RECITALS


1.
Michael Owner, D.D.S., (“Practice Owner”), are duly licensed to practice dentistry within the State of California, and presently maintain their practice of dentistry at 1234 California Street, San Francisco, CA 94111.



2.
Molly Associate, D.D.S., ("Associate") is duly licensed to practice dentistry within the State of California and she is desirous of entering into this Agreement with Practice Owner.



3.
Practice Owner desires to contract with Associate to perform dentistry services to patients of record of the Practice according to the terms and conditions set forth in this Agreement.



Therefore, in consideration of the mutual promises contained herein, the parties agree as follows.



4.
Location of Dentistry Service:  Associate shall perform dental services pursuant to this Agreement at the practice located temporarily at 1234 California Street, San Francisco, CA 94111, or at such other location as mutually agreed to by the parties.



5.
Dentistry Services to be Performed:  Associate shall provide services as a general dentist to those patients referred to the Practice as are reasonable and necessary and consistent with the standard of care for such procedures or treatments.  



During the term of this Agreement, Associate agrees to devote the appropriate time, energy, interest, ability and loyalty to the performance of this Agreement. Associate may provide services as an independent contracting dentist to other dental practices, with prior written approval by Practice Owner. 


6.
Compensation and Benefits:  Associate shall be compensated for her services as follows: 


Associate will be paid the sum of thirty (30%) percent adjusted monthly production. Associate shall be paid once a month.  

Adjusted Monthly Production is defined as the Associate’s production after adjustments are made for refunds, retreatment, promotions, discounts, or other deductions on a patients’ account.  



Associate agrees to the work schedule attached hereto as Exhibit C.  Practice Owner will maintain the responsibility for patient scheduling for Associate.



Benefits:  Associate is providing services under this Agreement as an independent contractor and shall not seek or be entitled to receive any benefits while working at the Practice.



Associate shall secure her own malpractice coverage as set forth herein below, the premiums of which shall be paid by Associate.  Associate agrees to provide Practice Owner with a copy of his malpractice coverage on or before the commencement of this Agreement and annually thereafter during the term hereof.  Associate will pay for her continuing education and expenses or dues for professional organizations where she maintains membership.



Practice Owner agrees to be responsible for any promotional materials it purchases which may indicate that Associate is practicing dentistry at the Practice.  

 

7.
Equipment, Supplies and Staff:  The Practice shall provide the equipment, supplies and support staff for Associate during the term of this Agreement. The Practice will be responsible for all lab fees associated with the general dentistry work performed by Associate.  Any lab fees, equipment, materials, supplies, or instruments which are not regularly stocked by the Practice, and which are necessary for Associate to perform the services contemplated herein, shall be the responsibility of Associate.  If Associate brings into the Practice any items of personal property such as dental equipment, hand pieces or supplies, those items should be listed in writing, signed off on by Michael Owner, D.D.S., for Practice Owner, and a copy retained by both Practice Owner and Associate, and labeled to identify such on the equipment. Associate may remove the items listed on this list from the office at her discretion.  

8. Production and Taxes:  Associate  SEQ CHAPTER \h \r 1 shall endeavor to use her best efforts to maximize her production on those patients treated in the Practice consistent with ethical guidelines and proper clinical considerations.  Associate shall provide services under this Agreement as an independent contractor of the Practice.  In this regard, Associate agrees to and shall be responsible for paying all necessary federal, state and local taxes from those sums paid to her; and Practice Owner agrees to issue Associate annually a 1099 for all sums paid to Associate during the term of this Agreement.  In the event of any audit or the imposition on Practice Owner of taxes, penalties or interest on those sums paid to Associate by Practice Owner, Associate agrees to pay such and to hold Practice Owner harmless, and to defend and indemnify it from any such payments.



9.
Malpractice Insurance:  Associate shall obtain and maintain professional liability insurance with minimum limits in the amount of One Million Dollars ($1,000,000) per person and Three Million Dollars ($3,000,000) aggregate at the sole expense of Associate and with a carrier of Practice Owner’s choosing.  Associate shall provide Practice Owner proof of professional liability insurance upon each renewal date, if Associate makes changes to the policy or insurance company, and upon any cancelation or period of non-coverage.  Associate shall indemnify, defend, and hold Practice Owner harmless from all claims, losses, damages, and expenses which relate to any and all claims which in any way arise from treatment performed by Associate or any other conduct of Associate while at the Practice.  

Associate shall provide Practice Owner with proof of Dental Board licensure in the State of California on an annual basis.  Likewise, Practice Owner shall obtain and maintain professional liability insurance on itself and it shall also maintain workers compensation for its employees and premises liability insurance on the Practice office during the term of this Agreement.  Practice Owner shall indemnify and hold Associate harmless from all claims, losses, damages, and expenses, which relate to any and all claims, which in any way arise from the conduct of Practice Owner or its  employees or agents. 



10.
Clinical Staff, Records, Accounts and Billings:

A. Practice Owner shall have the exclusive authority to hire, fire, manage and determine the utilization of all staff for the dental practice at the Practice.




B.
All patients treated by Associate in the Practice shall be considered “patients of record” of the Practice Owner unless agreed to in writing by the Parties.  Associate shall not have, secure or obtain any ownership interest in those records, charts and scans of existing or future patients of the Practice unless specifically agreed to by the Practice Owner. In the event that Associate Brings any new patents into the Practice based on her own marketing or contacts, then Practice Owner and Associate will meet on a periodic basis to mutually agree on such patients and prepare a list of such patient names (Associate’s Patients of Record).  Associate shall also not secure or obtain any interest in the telephone and fax numbers and any trade name of the Practice.  Associate shall not have any ownership interest in any of the charts, records or scans of any patients who are treated in the Practice at any time during the term of this Agreement or any extended term.  Associate shall not remove from the Practice, copy, alter or otherwise possess away from the Practice any record, chart, or writing of any patient of record of Practice Owner’s without the express prior written authorization from Practice Owner. 




Associate agrees that all of the information contained in the charts and records of those patients of record of Practice Owner, including appointment calendars, is confidential, privileged and constitutes proprietary and trade secret information of the Practice.  Associate shall not at any time utilize such information as patient name, address, treatment history, insurance information, appointment scheduling, or referral source for any purpose other than to provide treatment to such patient(s) of Practice Owner at the Practice during the term of this Agreement.




C.
Associate shall not be entitled to retain copies of any computer data, patient ledgers, promotional material, patients lists, referral source lists, appointment calendars, holiday or promotional lists or any other written information, including but not limited to computer generated information or information on discs, tapes or the like, generated by anyone including Associate at the Practice.  Associate shall be entitled to reasonable access to original treatment records in order to perform the services contemplated hereby and copies of the same in the event of any claim made against him related to the services that he provides or provided to patients of the Practice.




D.
During the term of this Agreement with Practice Owner, Associate understands and agrees that he shall have access to confidential and proprietary information and trade secrets in electronic and paper form relating to the Practice, including but not limited to the following:  Patient lists; patient demographics; patient histories, treatments and insurance information, HMO/PPO/Indemnity insurance providers and the manner in which the Practice utilizes, obtains, services and bills the same.  Furthermore, during the course of this Agreement, Associate shall have access to confidential records and data in both hard copy and computer data form pertaining to patients of record of the Practice.



The parties understand and agree that the above-described items are proprietary and trade secrets to and of the Practice.  The Practice utilizes a variety of mechanisms to ensure that such information is not shared with other dentists or any other third persons not directly related to the treatment of the specific patient.  Thus, such information is shared with Associate in confidence and only for the purposes of accomplishing the tasks and the services contemplated by the parties as set forth in this Agreement.

11. Term And Termination of This Agreement:

A. The term of this Agreement shall be for a period of twelve (12) months from October ___, 2016 to October ___, 2017 although Practice Owner may terminate this Agreement by providing thirty (30) days’ written notice to the Associate. 
(Early Termination Penalty) Associate shall Agreement by providing sixty (60) days’ written notice to Practice Owner.  If Associate elects to terminate the agreement prior to the commencement of one full year, Associate shall pay Practice Owner an early termination penalty of $50,000.00. In the event that Associate continues to provide services at Practice Owner’s Practice after the expiration of the initial term, then this Agreement shall automatically renew on an annual basis with all terms remaining the same subject to either party providing thirty (30) days written notice to the other party which will then constitute cancellation of this Agreement.
B. Any one of the following events shall constitute good cause for the immediate termination of this Agreement:

i)
The suspension or revocation of the dental license of Associate;

ii)
The failure of Associate to qualify for professional liability insurance or the cancellation or expiration of the same;

iii)
Unprofessional, unethical conduct or the commission of any act of sexual harassment of a patient or staff member by Associate;

iv)
Work product, including dental services, treatments, and procedures that are below the standard of care, as determined by Practice Owner; or

v)
Any material breach by Associate of the provisions of this Agreement.



C.
Upon the termination or expiration of this Agreement, Associate shall be not be entitled to remove from the Practice any original dental charts, computer data or any information or records from any patient of record of Practice Owner or of the Practice. 

(Liquidated Damages Clause)
Furthermore, Associate shall not at any time before or after the termination of this Agreement solicit, call, notify by mail, or otherwise contact any of those patients of record of the Practice or referral sources of the same.  Associate recognizes the goodwill associated with the Practice in that Practice Owner has previously established a successful practice of dentistry through its investment of time and money into the creation of its dental practice.  Practice Owner has agreed to share the goodwill associated with its dental practice in an effort to benefit Associate in her performance of the services called for under this Agreement.  If as a result of this Agreement, Associate establishes relationships with patients of record of Practice Owner and then after she leaves the practice, such patients transfer their care to Associate, this will result in a loss in income and decrease in the value of the Practice.  The parties agree that in the event of such patient transfers, the damages of Practice Owner and the Practice are difficult to calculate. As and for liquidated damages, in the event any patient of record of the Practice transfers his/her care or treats with Associate outside of the Practice within two years after Associate is no longer associated with the Practice, Associate agrees to pay to Practice Owner the sum of $2,500 for each such patient who transfers to or treats with Associate or the practice she is associated with within said time period (except for Associate’s Patients of Record, provision 10B).  Associate further agrees to voluntarily disclose the identity of such patients who transfer to her care or treat with her (or the practice where she is practicing) during the duration of this provision.  Associate agrees that Practice Owner may hire an independent consultant to inspect the patient records of the practice where Associate works after termination of this Agreement on a once every six month basis to compare the patient base of where Associate works with the patient base of Practice Owner to verify patient migration and liquidated damages owed to Practice Owner. This provision is not intended to prohibit or restrain the practice of dentistry by Associate but rather the parties wish to compensate Practice for the loss of goodwill, the loss of income, and the decrease in value of its dental Practice by each patient who transfers out of said Practice. 
(Covenant Not To Compete Language)

Associate shall not directly or indirectly engage in the practice of dentistry, commencing on the date of termination of this Agreement, within Twenty Five (25) miles of Practice Owner’s office for a period of Five (5) years.  Associate expressly agrees not to hire or provide employment for any of Practice’s current employees for the duration of ONE (1) year.  
D.
Upon the termination or expiration of this Agreement, Associate shall not have the right to contact directly or indirectly or transfer any patient appointments from the Practice to any other practice.  Practice Owner shall be solely responsible for contacting all patients under Associate’s care including any preappointed patients, informing them of Associate’s departure, and/or for providing for such patients' initial or continuing care as may be needed by such patients.

E. Upon termination or expiration of this Agreement by either party, Practice Owner shall have the absolute right to complete use, ownership and utilization of all office stationary including billing statements, letterhead, referral cards, marketing information, promotional information and any other preprinted items whether or not containing Associate’s name.  Practice Owner agrees not to order or to print any additional of such materials after receipt of or giving notice of termination by Associate hereunder.

12. Attorneys' Fees:  

In the event legal action is instituted in any court or arbitration by any party to enforce the terms of this Agreement, the prevailing party in such action or litigation shall, in addition to such other relief as the court may grant, be entitled to a reasonable award of attorneys' fees and costs, subject to provision 14, Mediation.

13. Notices:  

All notices given under any of the provisions of this Agreement shall be deemed to have been duly given if mailed by registered or certified mail, postage prepaid, addressed as follows:

Michael Owner, D.D.S.




1234 California St,
San Francisco, CA 94111
and addressed as follows if to Molly Associate, D.D.S.:





Molly Associate, D.D.S.

or to such other persons or addresses as the party to who notice is to be sent may designate by notice given as provided herein.

14. Mediation: The Parties agree that any problems or disputes that arise from this Agreement, will first be submitted to JAMS or ADR Services, Inc. for mediation, prior to the initiation of litigation or binding arbitration. Either party may commence mediation by providing to JAMS or ADR Services, Inc. and the other party a written request for mediation, setting forth the subject of the dispute and the relief requested. The parties will cooperate with JAMS/ADR Services, Inc. and with one another in selecting a mediator from JAMS/ADR Services, Inc. panel of neutrals, and in scheduling the mediation proceedings. Both parties covenant that they will participate in the mediation in good faith. The parties will equally share the costs of mediation. In the event either party does not participate in mediation prior to that party initiating legal action against the other party, if the party who failed to mediate is found to be the prevailing party in a subsequent legal action, then that party shall not be entitled a recovery of attorney's fees as the prevailing party in such legal action.

15. Binding Effect:  The terms and provisions of this Agreement shall be binding and inure to the benefit of the successors and assigns of the parties hereto.
16. Severability:  In the event any provision herein is determined to be illegal or unenforceable, such determination shall not affect the validity of enforcement of the remaining provisions herein, all of which shall remain in full force and effect.

17. Descriptive Headings:  The descriptive headings used and inserted into this Agreement are for convenience only and shall not be deemed to affect the meaning or construction of any provision herein. 
18. Counterparts:  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.  This Agreement shall become effective upon the execution of a counterpart hereof by each of the parties hereto.
19. Entire Agreement:  This Agreement and the Exhibits, if any, hereto constitute the entire agreement Michael Owner, DDS, and Molly Associate, D.D.S., relating to the subject matter of the Associate Agreement.  There are no other terms, obligations, covenants, representations, or statements.   No prior or subsequent agreements or understandings, either written or oral, pertaining to same shall be valid or of any force or effect, except in writing and signed by the parties hereto.



20. IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date and year above written in Brentwood, California.

PRACTICE OWNER:
Michael Owner, D.D.S. 

Dated:  October 14   , 2016



                                                      









Michael Owner, D.D.S. 







ASSOCIATE:

Dated:  October 14   , 2016



                                                     









Molly Associate, D.D.S

Exhibit C

Associate shall work the following schedule:

Monday: 

Tuesday: 

Wednesday:

Thursday: 

Friday:

Saturday:

Schedule will vary based on Practice needs
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